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JAMES GRAHAM BROWN FOUNDATION, INC.
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THIS AMENDMENT ("Amendment") is made and is effective as of the ]’t day of June,
2008 ("Effective Date"), of the SETTLEMENT AGREEMENT AND RELEASES ("Agreement")
between BROWN WOOD PRESERVING CO., INC. ("BROWN WOOD"), a Kentucky corporation
formed in 1980 (see Articles of Incorporation attached as Exhibit A to the Agreement) with its
offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES GRAHAM BROWN
FOUNDATION, INC. ("JGBF"), a Kentucky nonprofit corporation with its offices at 4350
Brownsboro Road, Suite 200, Louisville, Kentucky 40207.

The parties agree to amend the Agreement as follows.

SECTION 1: Paragraph 1.B.(i) Paragraph 1.B.(i) is hereby deleted in its entirety
and the following new paragraph is hereby inserted in ]ieu thereof:

I.B.(~ Brown Wood does not, by November 1, 2008, enter into a final
judicial Consent Decree with EPA and ADEM on the docket of the United States
District Court (and by November l, 2008 thirty days elapse without appeal of the
Consent Decree f’mal judgment entry by any person or entity) to address
environmental claims against Brown Wood by EPA and ADEM arising out of the
Brownville Property ("Brown Wood Consent Decree"); or

In all other respects, the Agreement remains the same, and may not be modified except
by written agreement of the parties.

IN WITNESS WHEREOF, the Parties have entered into this Agreement as of June I, 2008~
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BROWN W~)~D PRESERVING CO, INC.

   

Title(~,~ ~ �~.~"

("Brown Wood")

COMMONWEALTH OF KENTUCKY )

COUNTY 0 F~~,.~3’~~    )SS ,..

Subscribed, sworn to, and acknowledged before me by~l~x,k\~ ~"gh~3~ as

"-~--~k~)~ of the Brown Wood Preserving Co., Inc. this ~ai of

~ .~ ,2008.

NOTXRY PUB~2iC, STA"rI~ AT-LA~OE
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JAMES GRAHAM BROWN FOUNDATION, INC.

B:,  

(",IGBF")

COMMONWEALTH OF KENTUCKY )
)SS

COLrmv oF ~_~-,~ )
o UU

Subscribed, sworn to, and acknowledged before me by ~¢,.~a~t ~ho is the
~/~c.L~a¢" of James Graham Brown Foundation, Inc., this ~ day of

,2008.

NOTARY PUBLIC, STATE AT LARGE

My commission expires, q.__S~/_/-__~__~g

2836495_2,doe
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SETTLEMENT AGREEMENT AND RELEASES

Tills SETTLEMENT AGREEMENT AND RELEASES ("Agreement") is entered into as &this
I sl day of June, 2007, by and between BROWN WOOD PRESERVING COMPANY, INC. ("BROWN
WOOO"), a Kentucky corporation formed in 1980 (see Articles of Incorporation attached as
Exhibit A) with its offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES
GRAHAI~.I BROWN FOUNDATION, INC. ("JGBF"), a Kentucky nonprofit corporation with its
offices at 435{) Brownsboro Road, Suite 200, Louisville, Kentucky 40207 (the "’Parties!’).

RECITAl.S:

A.    In June 1980, JGBF sold to Brown Wood certain assets (but not stock), including
real property and the right to use the name "Brown Wood Preserving Company" and variations
thereo£ Brown Wood is not related in any fashion to the previously existing Brown Wood
Preserving Company owned and operated in Alabama and other states by the late James Graham
Brown’s companies, nor is Brown Wood related in any fashion to the JGBF. These assets sold
in June 1980 by JGBF to Brown Wood included real property upon which the wood treating
facility in Brownville, Alabama was and is located. Real property is presently owned by Brown
Wood in Brownville, Alabama (the "’Brownville Property") that includes the wood-treatment
facility and is .identified on Exhibit B hereto.

B.    The United States Environmental Protection Agency ("EPA") and the Alabama
Department of Environmental Management ("ADEM") asserted various environmental claims
{the "Claims") against Brown Wood and JGBF alleging, among other things, that each is liable
under environmental laws for the presence or releases of hazardous substances or hazardous
waste constituents, namely, wood-treating chemicals, at or migrating from the Brownville
Property. EPA and A DEM demanded cleanup of these hazardous substances, and threatened
litigation under environmental laws against Brown Wood and JGBF,

C.    EPA and ADEM on the one hand, and Brown Wood and JGBF on the other, are
negotiating, as of the effective date of this Agreement, to execute judicial Consent Decrees
("Consent Decree") to address the Claims.

D.    Brown Wood and JGBF agree to settle and resolve claims between them
associated with the Bmwnville Property on the terms set forth in this Agreement.

Now, THEREFORE, Brown Wood and JGBF agree as follows:

SECTION h EFFECTIVE DATE AND CONDITIONS OF VALIDITY

1. Effective Date.

A.    Subject to Section I, Paragraph I.B below, this Agreement shall be effective
as of June 1,2007.
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documents all righL title and interest in the Brownville Property and all improvements thereon
(excepting "’Removed Assets" as defined in-Section II, Paragraph 4 below) and related
appurtenances to JGBF or its designee (hereinafter the "Closing").

2.    Payment. At Closing, Brown Wood shall pay into an Escrow Fund designated by
JGBF tile sum of Three Hundred Thousand U.S. Dollars ($300,000.00) tbr sole use by JGBF in
connection with the remediation, removal and clean up at the Brownville Properly.

3.    Termination of Activities at the Brownville Property. Brown Wood shall, at
its sole expense, tenninate atl of its business and other operations and activities at the Brownville
Property, complete the activities required by Section lI, Paragraph 4 below, and permanently
leave the premises ("Termination Activities") by the date agreed to by Brown Wood in the
Brown Wood Consent Decree. The date for completion of Termination Activities by Brown¯
Wood shall be set forth in the Brown Wood Consent Decree ("Termination Activities
Completion Date").

4. Removal of Assets, Products and Inventory by Brown Wood. On or before
the Termination Activities Completion Date, Brown Wood shall, at its sole expense, remove
from the Brownviile Property in accordance with all laws those assets, including products, that
are described on attached Exhibit C ("Removed Assets"). Brown Wood agrees to remove all
product from the Brownville Property in %9, T-10, T-I l, T-15 and the two treating cylinders
and leave these tanks and the two treating cylinders "broom clean" but expressly provides that it
will not wash down or decontaminate said units. Brown Wood shall also remove all inventory
from the Brownville Property. Brown Wood shall have no other responsibilities relating to
removal of assets, materials or equipment at the Brownville Property. Brown Wood agrees to
provide JGBF reasonable notice (24 hours) before Brown Wood begins work on the Removed
Assets.

5.    Representations, Brown Wood represents and warrants to JGBF that it has
retained consultants to conduct a reasonable investigation and that to the best of its knowledge
Brown Wood and its employees have not buried or hidden any hazardous wastes, solid wastes,
trash or debris on the Brownville Property. As previously explained to JGBF, Brown Wood did
fill certain ditches with fill dirt and did fill the basement of the main treating plant with aggregate
and cement. Upon completion by Brown Wood of its obligations in Section II, Brown Wood
shall have no responsibility or liability hereunder for remediation, removal or clean up of
hazardous substances or wastes at the Brownville Property.

SECTION II1: JGBF’S OBLIGATIONS

I.    Remediation and Removal Activities. Upon completion by Brown Wood of its
obligations in~ Section It above, JGBF shall assume sole control and responsibility for all
remediation, removal and clean up of the Brownville Property according to the JGBF Consent
Decree. Pursuant to the JGBF Consent Decree, JGBF shall undertake any and all
remediation/cleanup activities, shall direct all such activities, shall have exclusive control and
responsibility for such activities and shall pay for all remediation, removal and cleanup costs
associated with the Brownville Property.

I W099183(I..1
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(i)    Any and all claims, causes of action, claims for relief, damages and
demands of whatsoever kind or nature, whether- known, unknown or unforeseen (including, but
not limited to, and only by way of example: investigatory or cleanup costs~ construction costs;
diminution in property value; bodily injury or death; property damage; consequential damages;
personal injury; lost profits; restitution; claims arising out of laws, regulations or ordinances
whether previously enacted or hereinafter enacted; claims for damages to natural resources and
the environment; claims under federal and state environmental laws and regulations, past, present
and future, as amended, including, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. "9601 et seq., Resource Conservation and
Recovery, Act, 42 U.S.C. "6901, et seq., Safe Drinking Water Act, 42 U.S.C." 300fet seq., Clean
Water Act. 33 U.S.C. "1251 et seq., Clean Air Act, 42 U.S.C. "7401 et seq., Emergency planning
and Community Right-to-Know ACt, 42 U.S.C. "11001 et seq., Toxic Substances Control Act, 15
U.S.C. "2601 et seq., the laws of the State of Alabama, common law claims and punitive
damages) that Brown Wood had, now has, or may hereafter have, arising directly or indirectly
out ot, or in any way related to or based upon the Brownville Property or the Claims; and

(ii) Any and all claims and demands for consultants’ fees, experts’ fees,
contractors’ tees, court costs and attorneys’ tees that Brown Wood had, now has or may hereafter
have, arising directly or indirectly out of or in any way connected with or based upon the
Brownville Property or the Claims.

3. No Indemnification or Hold Harmless

Nothing is this Agreement shall be construed as an agreement by either JGBF or Brown
Wood to defend, indemnify or hold harmless the other Party (including the other Party’s parents,
predecessors, successors, subsidiaries, affiliates, shareholders, trustees, officers, employees,
transferees, principals, agents and assigns ) from any and all claims, causes of action, claims for
relief, dan~ges and demands of whatsoever kind or nature, whether known, unknown or
unforeseen.

4. Entire Agreement.

A.    This Agreement incorporates by reference all Recitals set forth above as if
fully set tbrth herein. The Parties acknowledge that this is a release of disputed and contested
claims and the execution of this Agreement and payment of the consideration herein shall not be
deemed as an admission of liability on the part of any Party. Except only as set forth in Section
IV, Paragraph 4.B below, this Agreement constitutes the entire agreement and understanding
between the .IGBF and Brown Wood. This Agreement may not be amended, modified or
supplemented in any respect except by a subsequent written agreement signed by Brown Wood
and JGBF.

B.    Notwithstanding any other provision of this Agreement to the contrary,
nothing herein shall affect, modify, release or compromise any of the terms and conditions of the
February 15, 1994 Cancellation of Lease Agreement for the formerly leased premises at 5200
Crittenden Drive, Louisville, KY, which remains in full force and effect.
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JAMES GRAHAM BROWN FOUNDATION, INC.

("JGBF")

COMMONWEALTH OF KENTUCKY )
) SS

COUNTY OF ._(~~~---~%     )

.. Subjscribed, sworn to, and acknowledged before me by ~/’/qCz~8-~ , who is the
.~.tex.t~’~.,-e.._~.~_o.~t~of James Graham Brown Foundation, Inc., this /’~ day of

TARY PUBLIC, STATE AT LARGE

My commission expires d ~-g)

162’4963. 2.thw

Wt I,,~q 1830.4 :
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EXHIBIT A
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Trey Grayson

Secretary of State

certificate

I, Trey Grayscm, .~ret~ry of State ~or the Commonwealth ol Kentucky, do
hereby certify that the foregoing wrltin8 has been c’~re~uIIy compared by me
with tI~e original thereof, ~x,w in my official custody as Secretary oI State mad -
remaininB on file in my office, and found to be a true and correct copy of

ARTICt.F.S OF INCOI’~PORATION OF

BROWN WOOD PRESERVING COMPANY, INC. $~L.F.D MARO’[ ]0, 1980,

ART1CL’~-S OF AMILMDMENT FILED APRIL 22,1980,

IN WITNESS WHEREOF, I have he..retmt0 set my hand and aflixed my
Official .%al at Frankfort, Kentuck ~,, tiffs 4th day ot June, 2007.

t3
Trey Grayson
Secretary of State
Commonwealth of Kentucky
8W¢~.r/0 |.LSOS4 -Co:Ufir.,uc IO: 4Ul2~

to;;oo) dJo3 ~ )lelS ,~o ~S ~0| )F. ZO) )’:l ~t:lI NON !00~/~0/90
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CERTIFICATE OF INCORPORATION

1, FRANCES ,JONES MILI.~, SEcretary of Ss~¢ of Ore Commonu~whh
Kenlucky, do hereby cortlff lhal Articles of lncorporagion of

aRcxm i.,ooo r~Slzivllla coz~lcrlr~ 1:1~. ,

who~e initial agent/or process is

rm,d whoga addre~a ia T[13"T T.~rlLT.li~: IL"P’J¢I"ffd~ET

duly sisned ¢¢¢ordlng to loW, ha~ been ~led in my oJ~ce, I fllrtt/wJ- cert/Jy t/t~ o~
taxeJ, /eeJ and �..horge= payable upon the filing of said Artfe.Zes Of Incorporation
been pa/d.

1
:I

SECJ~ETARY OF STATE

Gives= under .~y i~nd a.d sa, dot 0#~ ~ Secr~,tary o/

State, at Franklor¢, Kentucky. thi~    1o~

day o/ ~ ; 19. so

AJ.ielrlreke,~r Im~zpa~r&mw O~" ~r~lt’~

I
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SECRETARy OF STATE

The underslgned, ac~¢n~ as incorporator of a cor-

po~nt£on to be es~abl£shed under the Kentuoky Bul~ncsg Cor-

pora�ion Act, adopts the following Ar=£cZe= of Incorpora~¢on

fo~ such corporation:

ARTICLE

Th~ n~e of the co~pomat£on shall be’BRO~ WOOD

." :,.:

. 3 !

PEESERVING COMPANY,    INC.

ART%CLE It

The exisrence of the cozporac¢on shall be pe~acual.

ARTZCLE ZII

The purposes of the corporaE¢on shall be to pu~cb.~me,

.ell, process, ~reat, and.in all oCher ways deal in and w~th

lumber, ~ood products, and other proper~y, real, personal and

m£xed, tanelb~e and intanelb~e, ~o ~he ex~en~ permitted by the

laws of K~ntucky or of any other ~ate in which i~ may be, or

b~comu, qualified to do business, as well a~ to carry on any

oEher lawful b~siness whatsoever in co~nec~ionwi~h ~he foregoln~

I

¯
-1
I
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or which is calculated= directly or indirectly, to promote the

Incere0ts of the corporation or enhance the value of its pro-

perties. The corporation may exercise all powers granted by

the Kentttcky Business Corporstlon Act in the conduct of the

above businesses.

ARTZCLE IV

Tl~e Stock o~ ~e corporation shal[ consist of ,tW0

thousand (2000) shares with uo par value per share. All of

said shares shall constitute one class of stock. Each of said

share~ shall be entitled to an equal share in the earnines and

the assets of the corporation, and the holder of each share

of ~tock shall be entitled to cast one vote per 0hare at all

m~etln&s of shareholders.

.t.

ARTIC~ V

The shareholders of the corpora�ion shall have no

pre-emptive righr~ tO sub~cribe to any sha~es of stock which

were authorized hut unissued at the time their shares were

issued by the corporation nor shall the shareholders of the

Corporation have any pre-emptive rights to subscrlhe to

~reasury shares.

ARTICLE VI

The initial registered office of the corporation

-2-

1
,!
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J

sha)1 be 3~00 First National Tower, LouisviLle, Kentucky 40202,

aod the name of ice initial resistered asenc au such address

shall be Kennedy Helm, Jr., 3400 Fir.c Nsciona~ Tower, Louls-

villa0 Kentucky ~0202. Either the re~£dent office or nhe name

of the regisuerBd aEent may be ¢hansed w~thouu =mendmenC of

these ArClcles and co the extent and in the manner permitted by law.

ARTICLE VII

The affairs of the corporation ~hall be conducted

by a Board of Direcnors of no~ less Cha~ Ehree (3) nor m~r¢ than

n~.n~ (9) members, the exact ntm~ber of which shall b~ provided by

the ~y-law~ of ~he corporation. ~e number of directors co~-

stitutinZ abe Initlal Board of Directors of Ehe corporation is

three (3), and ~he names and addresses of r~he persons who are to

serve as directors until the first annual meerin~ of share~

holders or unn£1 their successors are elected and shall

qualify ar¢~

Name

Lowell D, Stanley

.,~
’ .-.~

¯ °l

.i

.1

"!1

"2i

Frederick G. Heath

J. P. Hamer

Address

5817 Orioo Road, Loui~ville, ~Y ~22~

I

i
,..]

. . . - ....i0
3603 Cascade Court, 1~ulsville, K¥ kP222 ..".~i~

Oak View He£ghts, Kenova, W. VA’Z553"0’ ::~i~"’

ARTICLE VIII

The private property of the sharehulder~ shall not

be subjec~ to the paymen~ of corporaClon debts or l~abili~ie~.

-3-
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?i

# *

0

ARTZCL.E IX

The name a~d address o£ the incorporator ia:
F

Nome                        Address

Kennedy Helm. Jr 3400 ¥£rs~ National Tower
Looi0ville, KY 40202

IN WITNESS NIIEREOF, I, t;he undersized incorporator, ha~e"

,o~ ,,, ,,o,,~. ~h~°/~__~ ~,y o~ ~fI~~ , 198o.

co~om~uz~ oF ~NTUCZ~ )
) SS.

CODNTY OF JEFFERSON       )

The foregoing Ar~.icl~of Incorpo~tion.wexe
acknowledge~ beforc..me~ th~is ~ day of ~ " ,

THIS INSTRt~4ENT PREPARED BY:

STZTES, HcELWAIN & FOWLER
3400 Firs~ National Tower
Louisville, Kentucky 40202

-4-
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’" ~[~"                          Purs~tan~ ~o resolu1:ion adopted by;-~he" ~oa~d o£ ~&~e.cco=~",’-’.:::-..~l~

’" ~ Brown Wood Preset’vans Company. ln~.., a~" .a ~eettr~ on..Ap~[~’~i’}~..... ¯ , .. ,’.    . : .... -..~,,V~:~._.,~
I", 16, 1980, d~&y &ailed and held st 3400 F£rs~ "Na~o~al..T~r

¯ . ¯ . ~ ....:~ :.’.-.:.’,,";~".,:;~{~¯ :._ ..:.;,.
I. - - " " "" "         - ’ ’ ¯    " ¯ " "’" ’ ’ ’ ~ " ;~ P~’,~.~.’.~
.~: Louisv~.lle, Kentucky, no~Ice of such meeting. ~av~n8 bee~: .., ;..-:-:~:.

.... . .:.’..’:,~-., " .... ’. ". ".. : ¯ ,..’~z~LI.
waived and ~ quorum"of .such Board" o£ D~,&cl:o~a:..hevi~8"."~uen.",.:’~’:
¯ .. . .... .,..,;:,,.~..,..~,!,. ,.,.... - .,-.--..,.:,~!~-~,:~
present. ~he Board 0£ Directors of’ Bro;~l:;WnodP~-’eservi~g ;: :.:,:’..~!’,.:’~

Company, Inc. adopted ~he following amendment ~o the "    " "-~::-,~

Company’s Articles of Incorporation, no-sha~es of suc~,"’ ¯ .,...;.’.’~’~.’::’~
.,... ..., ,.. ., ,,.. ¯ . .;~.,.~

:. ,. ¯ . . - ¯ ~;. .... ,:. :.e:.
corpor-~tien having been i~sued since ~sl’Inco’rpora~o~: : .-’.!.&" ;’:~

¯ 1, Ar¢ieZe ZV of" the Articles o£"’~co~po=aCion’of." ..~’.]’.~,~¯ . , ," . : : . :-’. . ¯ r.,~:,~

chts corpora~ ~on- is hereby, amended, so..- ~ha~" it:’shall .read ," :~. ",.".,,~.~
¯ ..    ¯ ,.    -. - . .    , - : .-Pr~" -

¯ ¯ . ¯    . . ’ . . .:... .-4.. .. -., ,. .: ,-~.,,:’.£.~
in i~s en~£re~y as follows :. ¯ . ¯ ,.:4 ". ." ¯ ".--’ ¯ ;’.".~,~:;;,~

¯ .- . . . .’:~.,..-.I" .. ":~.. % "." :, "..;.-�-~ ..~
¯ K~’rlCL~- ~ " " " ~.: ..:" - ’ -. "’-"... : :: "~.~"-~

¯ . . . . . .. -.. j’~, ¯~;.
From and after the date of fili~ of’ this :-: ~.. V~Amemdme.~ r, he capICal stock of the .Corporation
=hall consist o£: . (a) One Hundred (I00) :-
~hares of One Thousand (81,O00.00) Do1~ars ¯
par value each, of preferred stock; Co) ITwo
Thousand (2.000) shares of Glass A COmmOn
stock having nO par value, and (c)" Five
Thousand (5,000) share# of C~ass’B’common
s~ock havln8 no par. value. "

As to all stockholders, stock of each
class ~hall be transferrable only u’po~" the ’
books of the Corporarlo~, and the Corporation
shall have the right to enforce and ca rry...out
by transfer, or by refusal ~o rransfez, upon
its books the provisions .of any written sEre’e-
ment entered into bet~-een" s~oc~holders ~ or
between s~ockholders and ~he CorporAtion0
which-ha~ been fi~ed wi~h rb’e SecreEary of

¯ ...~
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purchase.’, repurchas.e, subo~£nag~o~,’vaiver ) ".- ’ - ,": ~::"
o~’ ,~,~ts, or o~h,,= ,,l~eratton o~-rt~ht~ .o~" ’’ 7~:.’:~.’.:iistockholders with reference to s~odk of’.~y" " ’~-:’-:’,-’.’l
class, provided l:hal: an approprla~o r e’ference
to such .an agreement or o s~y ~h~raof has
been endorsed upon ~ha certificate ev£denc~nE
such stock .... .

The eo~mon s~oek o~ either Ctas’s-A or
Class B may be ~ssuad for ~u~h pri.ce..~d
upon such ~erms and a~ such time~ as’may be ,
determined by nhs ~oard of "Dtreocors., ..

PREFERRED STOCK - The holders of ~he
preferred stock ~a~l be entitled ~o receive
a non-cumulative dlv£dend a~ ~he’r~e of ~en
?eresn~ (i0~) per annum per share, each fiscal
year before ~he peymen~ of any di.v~dends" upon
eigher class of c6~on sc0ck £n su~fi~cal
year. The holders of ~he preferred S~OC~
shall be entitled ~o receive the par value
~hereof) wi~hou~ dlvidends, upon any liquida-
tion of ~he Corpora~i0n, before any distri-
bution ~o ~he holders of ~he common’~’~ock.
Preferred suock.shall be subJe~ ~o.call,
redemption or purchase by ~he Corporation
upon paymen~ of ~he par vo~ue thereof, an
any ~ime.

The holders of the preferred s~ock"
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EXHIBIT B
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EXHIBIT B

PARCEL NO. I:
Begin at the Southeast corner of Section 14, Township 19 South, Range 12 West and run on a
magnetic bearing of North 2 degrees 44 minutes West along the section line for a distance of
1925.2 feet to a point; thence deflect an angle to the left of 90 degrees and 00 minutes for a
distance of 43.58 l~et to a point; thence deflect an angle to the right of 95 degrees and 38 minutes
ibr a distance of 104.8 feet to a point in the center of the paved road; thence deflect an angle to
the left of 90 degrees and 20 minutes for a distance of 414.1 t~et to a point; thence deflect an
angle to the lell of 95 degrees and 03 minutes lbr a distance of 222.0 feet to a point; thence
deflect an angle to the right of 89 degrees and 56 minutes for a distance of 185.0 feet to a point;
thence deflect an angle to the let~ of 89 degrees and 56 minutes for a distance of 716.2 feet to a
point: thence deflect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet
to a point; thence deflect an angle to the right of 90 degrees and 04 minutes for a distance of 255
feet to a point; thence deflect an angle to the right of(K) degrees and 48 minutes for a distance of
t 173.9 l~et to a point; thence deflect an angle to the left of 59 degrees and 43 minutes for a
distance of 533 t~et to a point; thence deflect an angle to the ieR of 121 degrees and 20 minutes
Ibr a distance of 582 feet to the point of beginning. LESS AND EXCEPT any portion of the
above described property lying within the bounds of Brownville Road; Tabernacle Road and
Brownville Street and any unnamed roads or streets.

PARCEL NO. 2:
Begin at die Northeast corner of the Southeast Quarter of Section 14, Township 19 South, Range
12 West, in Tuscaloosa Cotinty, Alabama, and run on a magnetic bearing of South 2 degrees 44
minutes East tbr a distance of 450 feet to a point; thence deflect an angle to the right of 89
degrees and 56 minutes for a distance of 432 feet to the point of beginning; thence deflect an
angle to the right of 90 degrees and 04 minutes for a distance of 255.0 feet to a point; thence
deflect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet to a point;
thence deflect an angle to the right 0f90 degrees and 04 minutes for a distance of 716.2 feet to a
point; thence with a deflection angle to the right of 89 degrees and 56 minutes run East a distance
of 185 feet to a point; thence deflect an angle to the left ofg0 degre.es and 04 minutes for a
distance of 222.0 l~et to a point; thence deflect an angle tothe right of 20 degrees and 17 minutes
tbr a distance of 987.4 t~et to a point; thence deflect an angle to the left of 85 degrees and 33
minutes lbr a distance of 1879.48 feet to a point; thence deflect an angle to the. right of 16
degrees and 30 minutes for a distance of 534.5 feet to a point; thence deflect an angle to the fight
of 24 degrees and 39 minutes lbr a distance of 75 feet to a point; thence deflect an angle to the
le~ of 63 degrees and 25 minutes for a distance of 112 feet to a point; thence deflect an angle to
the left of 116 degrees and 35 minutes for a distance of 803.0 feet to a point; thence deflect an
angle to the right of 90 degrees and 00 minutes for a distance of 150 feet to a point; thence
deflect an angle to the let~ ofg0 degrees and 00 minutes for a distance of 2938 feet to a point;
thence deflect an angle to the left of 90 degrees and 00 minutes for a distance of 515 feet to a
point; thence deflect an angle to the left of 74 degrees and 00 minutes for a distance of 64.83 feet
to a point in the center of the public road; thence deflect an angle to the right of 98 degrees and
02 minutes tbr a distance of 207.83 feet to a point, being in the center of the intersection, said
point being the point of beginning.

tWI054571.I~
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PARCEL NO. 3
Begin at the Southeast corner o f Section 14, Township 19 South, Range 12 West, in Tuscaloosa
County, Alabama, and go West along the Section line approximately 375 feet to the West right
of way of Tabernacle Road to the point of beginning; thence West along the section line
approximately 160 feet to the East boundary ofthe M & G Raikoad Right of Way; thence
Northwest along said right of way approximately 1015 feet to the boundary line of the property
described in Deed Book 1214, at page 489 in the Probate Office of Tusealoosa County,
Alabama; thence Northeastly approximately 245 feet along said botmdary line to a point; thence
North along said boundary approximately 35 feet to the South boundary of the Brownville Road
right of way; thence Easterly along said right of way approximately 165 feet to the West
boundary of the Tabernacle Road right of way; thence South along the West boundary of the
Tabernacle Road right of way approximately 1085 feet to the point ofbeginning. All in the
Southeast Quarter ofthe Southeast Quarter of Section 14, Township 19 South, Range 12 West,
Tuscaloosa County, Alabama.

1WI054571.1~
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EXHIBIT C
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk

Alabama

¯ .... i.,;.:..- . .., ,.: ,

Photo # 001 - Building # 2 on the right side of this photo - Wastewater System
Building, roof, sides and supports shall be removed from site.

~2 ’

o

Photo # 002-, Building #1, roof and supports over dismantled tanks shall be
removed from site.



Case 2:08-cv-01720-RDP Document 2-3 Filed 09/17/2008 Page 25 of 61

Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk

Alabama

Photo # 024 - Tank T-3 (Water Tank) outside NE corner of Treatment building
(Building #14) and contents shall be removed from site.
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Items to be Removed by Brown Wood Prese~ing Co., Inc.
May 10, 2007 Site Walk

Photo 023:- Tank T-5 (Unused Tank), located outside SE corner of Work Tank
Building (Building #3) shall be removed from Site.
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk

Alabama

"Tank T-8 Tank T-6

Photo 026 - Tank T-6, [Diesel Fuel Tank (=CCA Conc" label outdated)] in center of
photo and Tank T-8 Penta Concentrate Tank at left side of photo shall be removed from
site. Tanks are located inside Product Tank Building (Building #16). Tanks and
contents shall be removed from site.

7
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk

Alabama

Photo # 028 - Empty drums in shed (Building #8) to the north of Treating building shall
be removed from site (shed to remain). Also to be removed from site: all drums in
Hazardous Waste Storage Area in this building.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

UNITED STATES OF AMERICA and
the ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT,

Plaintiffs,

V°

BROWN WOOD PRESERVING COMPANY,
INC. and the JAMES GRAHAM BROWN
FOUNDATION, INC.

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Civil Action No.

CONSENT DECREE

Plaintiffs United States of America, on behalf of the United States Environmental

Protection Agency ("EPA"), and the Alabama Department of Environmental Management

("ADEM"), and Defendant James Graham Brown Foundation, Inc. ("JGBF"), enter into this

Consent Decree resolving claims set forth in a Complaint filed in the above-captioned matter.

RECITALS

A.    Plaintiffs have filed a Complaint in this action against JGBF and co-Defendant

Brown Wood Preserving Company, Inc. (,’Brown Wood") to obtain injunctive relief and

assessment of civil penalties for violations of the Resource Conservation and Recovery Act

(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. § 6901

et seq., the Alabama Hazardous Wastes Management and Minimization Act (AHWMMA), ALA.

CODE § 22-30-1 (1975) et seq., and the respective implementing regulations promulgated

thereunder.

APPENDIX ’B’                                                                     ;"
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B.    JGBF formerly owned and operated a wood treatment facility located at 16591

Brownville Road, Northport, Alabama ("the Facility"), where the Complaint alleges hazardous

waste was generated and disposed of during the period of time that JGBF owned and operated

the Facility. JGBF completed cleanup work at part of the Brownville Property under an August,

1992, Settlement Agreement with ADEM, and an Administrative Order by Consent with EPA

dated December 1 !, 1989. This Consent Decree is intendedto address remaining cleanup issues

at the Brownville Property.

C.    JGBF has entered into an Amended Se~lement Agreement with Brown Wood,

attached hereto as Appendix A and incorporated herein by reference, that.provides for the

transfer of the Facility from Brown Wood to JGBF pursuant to the terms of a separate Consent

Decree entered into among the Plaintiffs and Brown Wood, and the subsequent cleanup of the

Facility by JGBF pursuant to the terms of this Consent Decree.

D.    By entering into this Consent Decree, JGBF does not admit any liability arising

out of the transactions, occurrences or claims alleged in the Complaint.

E. The Parties acknowledge that this Consent Decree has been negotiated in good

faith and will avoid litigation between the Parties, and that this Consent Decree is fair,

reasonable, and in the public interest.

NOW, THEREFORE, without any adjudication of any issue of fact and upon consent and

agreement of the parties to this Consent Decree,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:

2
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I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

§§ 1331, 1345 and 1355, and Section 3008(a) of RCRA, 42 U.S.C. § 6928(a).

2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(b) and 1395, and

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a).

3. JGBF waives any and all objections it may have to the Court’s jurisdiction, and for

purposes of this Consent Decree, agrees to submit to the Court’s ]urisdiction.

4. Notice of the commencement of this action was given to the State of Alabama

pursuant to Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).

II. PARTIES BOUND

5. The provisions of this Consent Decree shall apply to and be binding upon the United

States, ADEM, and JGBF, its officers, directors, employees, successors, assigns and upon all

persons, finns, subsidiaries, divisions, or corporations acting under or for it.

6. No transfer of ownership or operation of the Facility, whether in compliance with the

procedures of this Paragraph or otherwise, shall relieve JGBF of its obligation to ensure that the

terms of the Decree are implemented. At least 30 days prior to any such transfer, JGBF shall

provide a copy of this Consent Decree to the proposed transferee and shall simultaneously

provide written notice of the prospective transfer, together with a copy of the proposed written

agreement, to EPA, ADEM, and the United States Department of Justice ("DOJ"), in accordance

with Section XV of this Decree (Notices and Submittals). Any attempt to transfer ownership or

operation of the Facility without complying with this Paragraph shall constitute a violation of this

Decree.
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7. JGBF shall provide a copy of this Consent Decree to all officers, employees, and

agents whose duties might reasonably include compliance with any provision of this Decree, as

well as to any contractor retained to perform work required under this Consent Decree. JGBF

shall condition any such contract upon performance of the work in conformity with the terms of

this Consent Decree.

8. In any action to enforce this Consent Decree, JGBF shall not raise as a defense the

failure by any of its officers, directors, employees, agents, or contractors to take any actions

necessary to comply with the provisions of this Consent Decree.

III. DEFINITIONS

9. Unless otherwise stated in this Consent Decree, the terms used in this Consent Decree

are as defined in RCRA, 42 U.S.C. § 6901 etseq., and AHWMMA, ALA. CODE § 22-30-1 et

seq., and the respective implementing regulations promulgated thereunder. The terms used in

this Consent Decree shall have the meanings set forth therein. In addition, when the terms listed

below are used in this Consent Decree, the following definitions shall apply:

a. "ADEM" shall mean the Alabama Department of Environmental

¯ Management and any successor agency.

b. The "Brown Wood Decree" shall have the meaning set forth in Paragraph

10 of this Consent Decree.

c. "Brownville Property" and "Facility" shall have the meaning set forth in

the Amended Settlement Agreement between Brown Wood and JGBF, attached hereto as

Appendix A.

d. "CAP" shall mean Corrective Action Plan.

4
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e. "Consent Decree" shall mean this Decree, the attachments to this Decree,

and allsubmissions made pursuant to this Decree.

f. "Contractor" shall mean any contractor, subcontractor, consultant, or

laboratory retained to conduct or monitor any portion of the work performed pursuant to this

Consent Decree.

g. "Corrective measure" shall mean those measures or actions necessary to

control, prevent, or mitigate the release or potential release of solid waste, hazardous waste, or

hazardous :constituents into the environment.

h. Unless otherwise indicated, the term "day" or "days" as used herein shall

mean a calendar day or days.

"Effective Date" shall have the meaning set forth in Paragraph 71 of thisi.

Consent Decree.

j.

k.

"EPA" shall mean the United States Environmental Protection Agency;

"Facility" shall mean the facility, as that term is defined in 40 C.F.R. §

260.10, located at the Brownville Property.

1. "JGBF" shall mean Defendant JamesGraham Brown Foundation, Inc., a

non-profit corporation organized and existing under the laws of the Commonwealth of Kentucky.

m.    "Plaintiffs" shall mean ADEM and the United States.

n..    "Settlement Agreement" shall mean the Amended Settlement Agreement

entered into by and between Brown Wood and JGBF, attached hereto as Appendix A and

incorporated herein by reference.
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of EPA.

o. "United States" shall mean the United States of America, acting on behalf

IV. OBJECTIVES

10. This Consent Decree, along with the Amended Settlement Agreement and another

Consent Decree entered into by and among ADEM, the United States, and Brown Wood ("the

Brown Wood Decree"), will result in the transfer of the Brownville Property from Brown Wood

to JGBF under the terms of the Brown Wood Decree and the remediation of hazardous waste

contamination existing at the Brownville Property by JGBF under the terms of this Consent

Decree, which requires JGBF to perform RCRA corrective action and RCRA closure of the

Brownville Property. The Brown Wood Decree is attached hereto as Appendix B.

V. COMPLIANCE

11. JGBF shall, in a timely and satisfactory manner, undertake and perform all corrective

action and RCRA closure activities and requirements set forth in the ADEM Corrective Action

Agreement ("the ADEM Agreement"), attached hereto as Appendix C and incorporated herein by

reference. The ADEM Agreement identifies and requires JGBF to investigate and remediate all

areas of concern (AOC) and solid waste management units (SWMUs) identified as part of the

RCRA Section 3013 assessment, docket number RCRA-04-2000-21 (September 28, 2000),

conducted by Brown Wood with respect to the Brownville Property. The implementation of

these activities under the ADEM Agreement shall be administered by ADEM. Any violation of

the ADEM Agreement attached hereto shall be a violation of this Consent Decree.
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VI. PROJECT COORDINATORS

12. The parties designate the following individuals to act as Project Coordinators to

monitor the progress of the activities required under this Consent Decree, to communicate

informally concerning problems which have arisen or which are anticipated in the

implementation of this Consent Decree, and to coordinate communications between JGBF,

ADEM, and EPA:

As to EPA:

John Kroske
U.S. Environmental Protection Agency
Region 4
RCRA & OPA Enforcement and Compliance Branch
North Section
61 Forsyth Street S.W., 10th Floor
Atlanta, Georgia 30303
                                    
404-562-8613

As to ADEM:

Chief
Land Division
Alabama Department of Environmental Management
1400 Coliseum Boulevard
Montgomery, Alabama 36110-2059
                                             
334-271-7700

AS to JGBF:

John R. Ryan
ENSR
2130 Port Stanley Road
Lopez, WA 98261
                                           
(360) 468-4745
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13. Such coordination and informal communication by the Project Coordinators shall not

relieve the Parties of any notice and reporting requirements set forth elsewhere in this Decree and

its attachments.

14. The United States, ADEM, and JGBF shall each have the unilateral right to change

their respective Project Coordinator. Such a change does not require approval of the Court and

shall be accomplished by notifying the other Project Coordinators of the change in writing at

least seven calendar days prior to the effective date of the change.

15. The absence of the EPA Project Coordinator, the ADEM Project Coordinator, or the

JGBF Project Coordinator shall not be cause for the stoppage of work.

VII. REPORTING AND NOTICE REQUIREMENTS

16. In addition to the reporting requirements set forth in the ADEM Agreement, JGBF

shall submit the following reports:

a. If JGBF violates, or has reason to believe that it may violate, any requirement

of this Consent Decree, including any requirement of the ADEM Agreement, JGBF shall

notify the United States and ADEM of such violation and its likely duration, in writing,

within ten working days of the day JGBF first becomes aware of the violation, with a

description of the violation, an explanation of the cause of the violation and of the

remedial steps taken, or to be taken, to prevent or minimize such violation. If the cause

of a violation cannot be fully explained at the time the report is due, JGBF shall so state

in the report. JGBF shall investigate the cause of the violation and shall then submit an

amendment to the report, including a full explanation of the cause of the violation, within

30 days of the day JGBF becomes aware of the cause of.the violation. Nothing in this
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Paragraph or the following Paragraph relieves JGBF of its obligation to provide the notice

required by Section XI of this Consent Decree (Force Majeure).

b. JGBF shall immediately notify ADEM and EPA of any event or condition that

may pose or does pose a threat to the public health or the environment as provided in

Paragraph 20 of this Consent Decree.

17. All reports, proposals, notices and other documents required to be submitted pursuant

to the ADEM Agreement shall be provided to the Project Coordinators as specified in Paragraph

12 and shall be hand-delivered, sentby certified mail, return receipt requested, or by overnight

express mail; Unless an alternate submission or notification process is specified, all other

documents required under this Consent Decree shall be submitted to the Plaintiffs’ designees as

specified in Section XV of this Consent Decree (Notices and Submittals).

18. Each report, proposal, notice or other deliverable submitted by JGBF pursuant to the

ADEM Agreement which makes any representation concerning JGBF’s compliance or

noncompliance with any requirement of the ADEM Agreement shall be certified by a responsible

corporate officer of the Foundation who meets the criteria described in ADEM Admin. Code r.

335-14-8-.02(2) and shall include the following certification:

I certify under penalty of law that I have examined and am familiar with the information
submitted in this document and all Appendices and that this document and its Appendices
were prepared either by me personally or under my direction or supervision in a manner
designed to ensure that qualified and knowledgeable personnel properly gather and
present the information contained therein. I further certify, based on my personal
knowledge or on my inquiry of those individuals immediately responsible for obtaining
the information, that the information is true, accurate and complete. I am aware that there
are significant penalties for submitting false information, including the possibility of fines
and imprisonment for knowingly and willfully submitting a materially false statement.

9
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This certification requirement does not apply to emergency or similar notifications where

compliance would be impractical.

19. The reporting requirements of this Consent Decree or the ADEM Agreement do not

relieve JGBF of any reporting obligations required by RCRA, corresponding state statutes, and

implementing regulations, or by any other federal, state, or local law, regulation, permit, or other

requirement.

VIII. CREATION OF DANGER~ EMERGENCY RESPONSE

20. Upon the occurrence of any incident or discovery of any condition that causes or

threatens a release of hazardous waste from the Facility or an endangerment to human health or

the environment, JGBF must immediately notify the National Response Center at 1-800-424-

8802, along with any other required notifications to federal, state, or local agencies. JGBF must

also contact the ADEM and EPA Project Coordinators orally or by electronic or facsimile

transmission as soon as possible, but no later than 24 hours after JGBF first knew of, or should

have known of, the incident or condition. Nothing in this Consent Decree limits the authority of

ADEM or EPA to take or order all actions necessary to protect public health, welfare, or the

environment or to prevent, abate, or minimize an actual or threatened release of hazardous

substances, hazardous wastes, or solid wastes, at or from the Facility.

IX. PERMITS

21. JGBF shall be required to obtain any necessary permits required in order to perform

the activities specified in the ADEM Agreement except as otherwise provided under the ADEM

Agreement or applicable law. Where any compliance obligation under this Consent Decree

requires JGBF to obtain a federal, state, or local permit or approval, JGBF shall submit timely

I0

i?
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and complete applications and take all other actions necessary to obtain all such permits or

approvals. JGBF may seek relief under the provisions of Section XI of this Consent Decree

(Force Majeure) for any delay in the performance of any such obligation resulting from a failure¯

to obtain, or a delay in obtaining, any permit or approval required to fulfill such obligation, if

JGBF has submitted timely and complete applications and has taken all other actions necessary to

obtain all such permits or approvals.

X. STIPULATED PENALTIES

22. JGBF shall be liable for stipulated penalties to ADEM and the United States for

violations of the ADEM Agreement and this Consent Decree as specified below, unless excused

under Section XI (Force Majeure).

23. Non-compliance with the ADEM Agreement. The following stipulated penalties

shall accrue per violation per day for each violation of a requirement, other than a reporting

requirement, set forth in Section V of this Consent Decree and the ADEM Agreement, including

the submission or resubmission of a required report and performance of any obligation required

by the ADEM Agreement, according to all applicable requirements of Section V of this Decree

and the ADEM Agreement and within the specified time schedules established by or approved

under this Decree and the ADEM Agreement:

Penalty PerViolafion Per Day

$2,000

$3,000

$4,000

Period of Noncompliance

lstthrough 14thDay

15ththrough 30thDay

31st Day andbeyond

11
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24. Reporting Requirements. The following stipulated penalties shall accrue per

violation per day for each violation of the reporting requirements set forth in the ADEM

Agreement or Section VII of this Consent Decree:

PenattyPerViol~ion Per Day

$1,000

$2,000

$3,000

Period of Noncompliance

1st through 14th Day

15th through 30th Day

31 st Day and beyond

25. Subject to the force majeure provisions of this Consent Decree, stipulated penalties

under this Section shall begin to accrue on the day after performance is due or on the day a

violation occurs, whichever is applicable, and shall continue to accrue until performance is

satisfactorily completed or until the violation ceases. Stipulated penalties shall accrue

simultaneously for separate violations of this Consent Decree. Penalties shall accrue regardless

of whether EPA or ADEM has notified JGBF of a violation.

26. Any stipulated penalties applicable to a deficient or incomplete submission under the

ADEM Agreement shall accrue during the specified resubmission period, but shall not be

payable unless the resubmission is untimely or is disapproved in whole or in part; provided that,

if the original submission was so deficient as to constitute a material breach of JGBF’s

obligations under the ADEM Agreement and this Decree, the stipulated penalties applicable to

the original submission shall be due and payable notwithstanding any subsequent resubmission.

27. JGBF shall pay stipulated penalties to ADEM and the United States within30 days of

a written demand by either Plaintiff. JGBF shall pay 50 percent of the total stipulated penalty

amount due to the United States and 50 percent to ADEM. The Plaintiff making a demand for

12
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payment of a stipulated penalty shall simultaneously send a copy of the demand to the other

Plaintiff.

28. ADEM or the United States may, in the unreviewable exercise of their discretion,

reduce or waive stipulated penalties otherwise due that sovereign under this Consent Decree.

29. Stipulated penalties shall continue to accrue as provided in Paragraph 25, above,

during any Dispute Resolution, but need not be paid until the following:

(a) If the dispute is resolved by agreement or by a decision of EPA or ADEM that

is not appealed to the Court, JGBF shall pay accrued penalties determined to be owing,

together with interest, to the United States or the State within 30 days of the effective date

of the agreement or the receipt of EPA’s or ADEM’s decision or order.

(b) If the dispute is appealed to the Court and the United States or ADEM

prevails in whole or in part, JGBF shall pay all accrued penalties determined by the Court

to be owing, together with interest, within 60 days of receiving the Court’s decision or

order, except as provided in subparagraph (c), below.

(c) If any Party appeals the District Court’s decision, JGBF shall pay all accrued

penalties determined to be owing, together with interest, within 15 days of receiving the

final appellate court decision, in the event that the United States or ADEM prevails.

30. JGBF shall pay stipulated penalties owed to the United States by FedWire Electronic

Funds Transfer ("EFT") to the U.S. Department of Justice in accordance with written instructions

to be provided to JGBF by the Financial Litigation Unit of the U.S. Attorney’s Office for the

Northern District of Alabama, 1801 Fourth Ave. North, Birmingham, AL 35203-2101, telephone

(205) 244-2015. At the time of payment, JGBF shall send a copy of the EFT authorization form
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and the EFT transaction record, together with a transmittal letter, which shall state that the

payment is for the civil penalty owed pursuant to the Consent Decree in United States v. Brown

Wood Preserving Co., Inc., et al., and shall reference the civil action number and DOJ case

number 90-7-1-07281/1, to the United States in accordance with Section XV of this Decree

(Notices and Submittals); by email to                                                           and by mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

31. JGBF shall pay stipulated penalties owed to ADEM by certified or cashier’s check.

Said penalty shall be made payable to the Alabama Department of Environmental Management

and shall be remitted to:

Office of General Counsel
Alabama Department of Environmental Management
P.O. Box 301463
MontgomerY, Alabama 36130-1463

All checks shall reference JGBF’s name and address, and the civil action number of this action.

32. If JGBF fails to pay stipulated penalties according to the terms of this Consent

Decree, JGBF shall be liable for interest on such penalties, as provided for in 28 U.S.C. § 1961,

accruing as of the date payment became due through the date of payment. Nothing in this

Paragraph shall be construed to limit ADEM or the United States from seeking any remedy

otherwise provided by law for JGBF’s failure to pay any stipulated penalties.

33. Subject to the provisions of Section XIV of this Consent Decree(Effect of Decree;

Reservation of Rights), the stipulated penalties provided for in this Consent Decree shall be in

addition to any other rights, remedies, or sanctions available to ADEM or the United States for

JGBF’s violation of this Consent Decree or applicable law. Where a violation of this Consent
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Decree is also a violation of relevant statutory or regulatory requirements, JGBF shall be allowed

a credit, for any stipulated penalties paid, against any statutory penalties imposed for such

violation.

34. The payment of stipulated penalties shall not alter or diminish JGBF’s obligation to

complete the performance of the actions described in this Consent Decree.

XI. FORCE MAJEURE

35. "Force majeure," for purposes of this Consent Decree, is defined as any event arising

from causes beyond the control of JGBF, of any entity controlled by JGBF, or of JGBF’s

contractors, that delays or prevents the performance of any obligation under this Consent Decree

despite JGBF’s best efforts to fulfill the obligation. The requirement that JGBF exercise "best

efforts to fulfill the obligation" includes using best efforts to anticipate any potential force

majeure event and best efforts to address the effects of any such event (a) as it is occurring and

(b) after it has occurred to prevent or minimize any resulting delay to the greatest extent possible.

"Force Majeure" does not include JGBF’s financial inability to perform any obligation under this

Consent Decree.

36. If any event occurs or has occurred that may delay the performance of any obligation

under this Consent Decree, whether or not caused by a force majeure event, JGBF shall provide

notice orally or by electronic or facsimile transmission to Plaintiffs’ Project Coordinators within

72 hours of when JGBF first knew that the event might Cause a delay. Within seven days

thereafter, JGBF shall provide in writing to ADEM and EPA an explanation and description of

the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to

prevent or minimize the delay; a schedule for implementation of any measures to be taken to
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prevent or mitigate the delay or the effect of the delay; JGBF’s rationale for attributing such delay

to a force majeure event if it intends to assert such a claim; and a statement as to whether, in the

opinion of JGBF, such event may cause or contribute to an endangerment to public health,

welfare or the environment. JGBF shall include with any notice all available documentation

supporting the claim that the delay was attributable to a force majeure. Failure to comply with

the above requirements shall preclude JGBF from asserting any claim of force majeure for that

event for the period of time of such failure to comply, and for any additional delay caused by

such failure. JGBF shall be deemed to know of any circumstance of which JGBF, any entity

controlled by JGBF, or JGBF’s contractors knew or should have known.

37. IfADEM agrees that the delay or anticipated delay is attributable to a force majeure

event, the time for performance of the obligations under this Consent Decree that are affected by

the force majeure event will be extended by ADEM for such time as is necessary to complete

those obligations. An extension of the time for performance of the obligations affected by the

force majeure event shall not, of itself, extend the time for performance of any other obligation.

ADEM will notify JGBF in writing of the length of the extension, if any, for performance of the¯

obligations affected by the force majeure event.

38. If ADEM doesnot agree that the delay or anticipated delay has been or will be

caused by a force majeure event, ADEM will notify JGBF in writing of its decision.

39. If JGBF elects to invoke the dispute resolution procedures set forth in Section XII

(Dispute Resolution), it shall do so no later than 15 days after receipt of ADEM’s notice. In any

such proceeding, JGBF shall have the burden of demonstrating by a preponderance of the

evidence that the delay or anticipated delay has been or will be caused by a force majeure event,
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that the duration of the delay or the extension sought was or will be warranted under the

Circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and

that JGBF complied with the requirements of Paragraph 36, above. IfJGBF carries this burden,

the delay at issue shall be deemed not to be a violation by JGBF of the affected obligation of this

Consent Decree identified to ADEM, EPA and the Court.

40. Unanticipated or increased costs or expenses associated with the performance of

JGBF’s obligations under this Consent Decree shall not constitute a force majeure event.

However, any delay in the performance of a compliance obligation resulting from the failure of a

governmentalpermitting authority to issue a necessary permit or permit modification in a timely

fashion shall qualify as a force majeure event, if JGBF has submitted a timely and complete

application and has taken all other actions necessary to obtain such permit or permit

modification, including without limitation, submitting to the permitting authority all relevant and

available information requested by such authority.

XII. DISPUTE RESOLUTION

41. Unless otherwise expressly provided for in this Consent Decree, the dispute

resolution procedures of this Section shall be the exclusive mechanism for resolving disputes

arising under or with respect to this Consent Decree. JGBF’s failure to seek resolution of a

dispute under this Section shall preclude JGBF from raising any such issue as a defense to an

action by ADEM or the United States to enforce any obligation of JGBF arising under this

Decree.

42. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this

Consent Decree shall first be the subject of informal negotiations. Such informal negotiations
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may be conducted in arty manner agreed to by the parties. However, the rights and protections

afforded to JGBF by this Section may not be invoked unless and until JGBF sends Plaintiffs a

written Notice of Dispute stating clearly the matter in dispute. Regardless of the manner in

which informal dispute resolution negotiations are being conducted, the period of informal

negotiations shall terminate 20 days from the date the Notice of Dispute is sent, unless that

period is modified by written agreement. If the parties cannot resolve a dispute by informal

negotiations before the period of informal negotiations terminates as provided in this Paragraph,

then the position advanced by Plaintiffs shall be considered binding unless, within 15 days after

the conclusion of the informal negotiation period, JGBF invokes formal dispute resolution

procedures as set forth below.

43. Formal Dispute Resolution. JGBF shall invoke formal dispute resolution procedures,

within the time period provided in the preceding Paragraph, by serving on Plaintiffs a written

Statement of Position regarding the matter in dispute. The Statement of Position shall include,

but need not be limited to, any factual data, analysis, or opinion supporting JGBF’s position and

any supporting documentation relied uponby JGBF.

44. If the dispute involves the provisions of the ADEM Agreement, ADEM shall serve a

Statement of Position within 45 days of receipt of JGBF’s Statement of Position, with a copy to

the United States. If the dispute does not involve the provisions of the ADEM Agreement, the

United States shall serve a Statement of Position within 45 days of receipt of JGBF’s Statement

of Position, with a copy to ADEM. Such Statement of Position shall include, but need not be

limited to, any factual data, analysis, or opinion supporting that position and any supporting

documentation relied upon by ADEM or the United States. The Statement of Position served by
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ADEM or the United States shall be binding on JGBF, unless JGBF files a motion for judicial

review of the dispute in accordance with the following Paragraph.

45. JGBF may seek judicial review of the dispute by filing with the Court and serving on

Plaintiffs, in accordance with Section XV of this Consent Decree (Notices and Submittals), a

motion requesting judicial resolution of the dispute. The motion must be filed within 10 days of

receipt of the Statement of Position served by ADEM or the United States pursuant to the

preceding Paragraph. The motion shall contain a written statement of JGBF’s position on the

matter in dispute, including any supporting factual data, analysis, opinion, or documentation, and

shall set forth the relief requested and any schedule within which the dispute must be resolved for

orderly implementation of the Consent Decree.

46. The Plaintiff that served the Statement of Position pursuant to Paragraph 44 shall

respond to JGBF’s motion within the time period allowed by the Local Rules of this Court.

JGBF may file a reply memorandum, to the extent permitted by the Local Rules.

47. Standard of Review

a. Disputes Concerning Matters Accorded Record Review. Except as

otherwise provided in this Consent Decree, in any dispute brought Under Paragraph 45

pertaining to the adequacy or appropriateness of plans, procedures to implement plans,

schedules or any other items requiring approval by ADEM or EPA under this Consent

Decree or the ADEM Agreement; the adequacy of the performance of work undertaken

pursuant to this Consent Decree or the ADEM Agreement; and all other disputes that are

accorded review on the administrative record under applicable principles of

administrative law, JGBF shall have the burden of demonstrating, based on the
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administrative record, that the position of ADEM or the United States is arbitrary and

capricious or otherwise not in accordance with law.

b. Other Disputes. Except as otherwise provided in this Consent Decree, in

any other dispute brought under Paragraph 45, JGBF shall bear the burden of

demonstrating that its position complies with this Consent Decree and furthers the

expeditious achievement of the objectives of the Consent Decree. In any dispute

regarding modification of this Consent Decree, the Party seeking the modification bears

the burden of demonstrating that it is entitled to the requested modification in accordance

withFederal Rule of Civil Procedure 60(b).

48. The invocation of dispute resolution procedures under this Section shall not, by itself,

extend, postpone, or affect in any way any obligation of JGBF under this Consent Decree, unless

and until final resolution of the dispute so provides. Stipulated penalties with respect to the

disputed matter shall continue to accrue from the first day of noncompliance, but payment shall

be stayed pending resolution of the dispute as provided in Paragraph 29. If JGBF does not

prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in

Section X (Stipulated Penalties).

XIll. ACCESS; INFORMATION COLLECTION AND RETENTION

49. The United States, ADEM, and their representatives, including attorneys, contractors,

and consultants, shall have the right of entry into the Facility at the Brownville Property, at all

reasonable times, upon presentation of credentials, to:

a. monitor the progress of activities required under this Consent Decree;
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b. verify any data or information submitted to the United States [or the State]

in accordance with the terms of this Consent Decree;

c. obtain samples and, upon request, splits of any samples taken by JGBF or

its representatives, contractors, or consultants;

d.    obtain documentary evidence, including photographs and similar data; and

e.    assess JGBF’s compliance with this Consent Decree.

50. Upon request, JGBF shall provide EPA, ADEM, or their authorized representatives

splits of any samples taken by JGBF. Upon request, EPA or ADEM shall provide JGBF splits of

any samples taken by EPA or ADEM.

5 I. Until five years after the termination of this Consent Decree, JGBF shall retain, and

shall instruct its contractors and agents to preserve, one set of all non-identical copies of all

documents, records, or other information (including documents, records, or other information in

electronic form) in its or its contractors’ or agents’ possession or control, or that come into its or

its contractors’ or agents’ possession or control, and that relate in any manner to JGBF’s

performance of its obligations under this Consent Decree. This information-retention

requirement shall apply regardless of any contrary corporate or institutional policies or

procedures. At any time during this information-retention period, upon request by the United

States or ADEM, JGBF shail provide copies of any documents, records, or other information

required to be maintained under this Paragraph.

52. At the conclusion of the information-retention period provided in the preceding

Paragraph, JGBF shall notify the United States and ADEM at least 90 days prior to the

destruction of any documents, records, or other information subject to the requirements of the
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preceding Paragraph and, upon request by the United States or ADEM, JGBF shall deliver any

such documents, records, or other information to EPA and/or ADEM. JGBF may assert that

certain documents, records, or other information is privileged under the attorney-client privilege

or any other privilege recognized by federal law. IfJGBF asserts such a privilege, it shall

provide the following: (1) the title of the document, record, or information; (2) the date of the

document, record, or information; (3) the name and title of each author of the document, record,

or information; (4) the name and title of each addressee and recipient; (5) a description of the

subject of the document, record, or information; and (6) the privilege asserted by JGBF.

However, no documents, records, or other information created or generated pursuant to the

requirements of this Consent Decree shall be withheld on grounds of privilege.

53. JGBF may also assert that information required to be provided under this Section is

protected as Confidential Business Information ("CBr’) under 40 C.F.R. Part 2. As to any

information that JGBF seeks to protect as CBI, JGBF shall follow the procedures set forth in 40

C.F.R. Part 2.

54. This Consent Decree in no way limits or affects any right of entry and inspection, or

any right to obtain information, held by the United States or ADEM pursuant to applicable

federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of

JGBF to maintain documents, records, or other information imposed by applicable federal or

state laws, regulations, or permits.
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XIV. EFFECT OF DECREE; RESERVATION OF RIGHTS

55. This Consent Decree resolves the civil claims of the United States and ADEM for the

violations alleged in the Complaint filed in this action through the date of lodging of the Consent

Decree.

56. The United States and ADEM reserve all legal and equitable remedies available to

enforce the provisions of this Consent Decree, except as expressly stated in Paragraph 55. This

Consent Decree shall not be construed to limit the rights of the United States or ADEM to obtain

penalties or injunctive relief under RCRA, the corresponding state statutes, and their

implementing regulations, or under other federal or state laws, regulations, or permit conditions,

except as expressly specified in Paragraph 55. The United States and ADEM further reserve all

legal and equitable remedies to address any imminent and substantial endangerment to the public

health or welfare or the environment arising at, or posed by, the Facility, whether related to the

violations addressed in this Consent Decree or otherwise.

57. Except as specifically provided by applicable statute or regulation, this Consent

Decree is not a permit, or a modification of any permit, under any federal, state, or local laws or

regulations. JGBF is responsible for achieving and maintaining complete compliance with all

applicable federal, state, and local laws, regulations, and permits, and JGBF’s compliance with

this Consent Decree shall be no defense to any action commenced pursuant to any such laws,

regulations, or permits, except as set forth herein. The United States and ADEM do not, by their

consent to the entry of this Consent Decree, warrant or aver in any manner that JGBF’s

compliance with any aspect of this Consent Decree will result in compliance with provisions of
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RCRA, the corresponding state statutes, and their implementing regulations, or with any other

provisions of federal, state, or local laws, regulations, or permits.          ’

¯ 58. This Consent Decree does not limit or affect the rights of JGBF or of the united

States or ADEM against any third parties, not party to this Consent Decree, nor does it limit the

rights of third parties, not party to this Consent Decree, against JGBF, except as otherwise

provided by law.

59. This Consent Decree shall not be construed to create rights in, or grant any cause of

action to, any third party not party to this Consent Decree.

60. Any information providedor obtained pursuant to this Consent Decree may be used

by the United States or ADEM in any proceeding to enforce the provisions of this Consent

Decree and as otherwise permitted by law.

XV. NOTICES AND SUBMITTALS

61. In addition to the reporting requirements set forth in the ADEM Agreement, all

notices and submittals required pursuant to this Consent Decree, unless otherwise specified

herein, shall be transmitted via electronic or overnight mail, to:

TO THE UNITED STATES OF AMERICA:

Chief, Environmental Enforcement Section
United States Department of Justice
Environmental Enforcement Section
601 D Street, NW (for overnight mail)
Washington, D.C. 20044-7611
P.O. Box 7611 (for postal service)
Washington, D.C. 20004
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Vera S. Komylak
Associate Regional Counsel
United States Environmental Protection Agency
Region 4
Office of Environmental Accountability
61 Forsyth St., S.W., 13th Floor
Atlanta, Georgia 30303
                                       

TO ADEM:

Rebecca E. Patty
Associate General Counsel
Alabama Department of Environvaental Management
1400 Coliseum Drive
Montgomery, Alabama
                                   

TO THE JAMES GRAHAM BROWN FOUNDATION, INC.:

Mason B. Rummel, Executive Director
James Graham Brown Foundation, Inc.
4350 Brownsboro Road, Suite 200
                             207
                           

Kim K. Burke
Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
                                    2-3957
                                  

62. Any Party may, by written notice to the other Parties, change its designated notice

recipient or notice address provided above.

63. Notices submitted pursuant to this Section shall be deemed submitted upon mailing,

unless otherwise provided in this Consent Decree or by mutual agreement of the Parties in

writing.
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XVI. PUBLIC COMMENT

64. Final approval of this Consent Decree by the United States is subject to the public

notice, comment, and participation requirements under RCRA and 28 C.F.R. § 50.7. This

Consent Decree shall be lodged with the Court for a period of not less than 30 days for public

notice and comment in accordance with 28 C.F.R. § 50.7. The United States and ADEM reserve

the right to withdraw or withhold consent to this Consent Decree if the comments received

disclose facts or considerations indicating that the Consent Decree is inappropriate, improper, or

inadequate. JGBF consents to entry of this Consent Decree without further notice and agrees not

to withdraw from or oppose entry of this Consent Decree by the Court or to challenge any

provision of the Decree, unless the United States or ADEM has notified JGBF in writing that it

no longer supports entry of the Decree.

XVII. COSTS

65. Each party shall bear its own costs and attomeys’ fees in this action, except that the

United States and ADEM shall be entitled to collect the costs (including attorneys’ fees) incurred

in any action necessary to collect any portion of the civil penalty or any stipulated penalties due

but not paid by JGBF.

XVIII, MODIFICATION

66. Non-material modifications of this Consent Decree may be made by agreement of

EPA, ADEM, and JGBF. All such modifications shall be made in writing.

67. Material modifications of this Consent Decree shall only be made through written

agreement between the United States, ADEM, andJGBF, with approval of the Court.
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XIX. INCORPORATION

68. All attachments to this Consent Decree are deemed incorporated into, and made an

enforceable part of this Decree.

XX. RETENTION OF JURISDICTION

69. The Court shall retain jurisdiction of this matter to enforce the terms and conditions

of the Consent Decree and for the purpose of resolving disputes arising under this Decree or

entering orders modifying this Decree until termination of the Consent Decree or further Order of

the Court.

XXI. INTEGRATION

70. This Consent Decree and its Appendices, and the CAP to be developed as part of this

Consent Decree, constitute the final, complete, and exclusive agreement and understanding

among the Parties with respect to the settlement embodied in the Decree and supersede all prior

agreements and understandings, whether oral or written, concerning the settlement embodied

herein. Other than the Appendices, which are attached to and incorporated in this Decree, and

deliverables that are subsequently submitted and approved pursuant to this Decree, no other

document, nor any representation, inducement, agreement, understanding, or promise, constitutes

any part of this Decree or the settlement it represents, nor shall it be used in construing the terms

of this Decree.

XXII. EFFECTIVE DATE

71. The Effective Date of this Consent Decree shall be the date on which Brown Wood

first achieves compliance with all requirements set forth in Section V of the Brown Wood

Decree. The determination of Brown Wood’s compliance with Section V of the Brown Wood
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Decree shall be exclusively governed by the terms of the Brown Wood Decree, and JGBF’s sole

remedy in the event that it disagrees with a certification of compliance served by Brown Wood

pursuant to Paragraph 15 of the Brown Wood Decree is pursuant to the dispute resolution

procedure specified under Section IX (Dispute Resolution) of the Brown Wood Decree.

XXIII, TERMINATION

72. This Consent Decree may be terminated when ADEM and the United States

determine, after consultation, that JGBF has fully and Satisfactorily completed performance of all

of its compliance obligations required by this Decree, provided that JGBF has fulfilled all other

obligations of this Decree, including payment of any outstanding stipulated penalties. The

Parties shall file with the Court an appropriate stipulation reciting that the requirements of the

Consent Decree have been met and requesting termination of the Decree.

XXIV. SIGNATORIES; SERVICE

73.    JGBF shall identify on the attached signature page the name, address and

telephone number of an agent who is authorized to accept service by mail of all documents on

behalf of JGBF with respect to all matters arising under or relating to this Consent Decree,

including the Complaint and this Consent Decree. JGBF waives formal service of process

requirements of Federal Rule of Civil Procedure 4 and any applicable local Rules of this Court,

including but not limited to, service of a summons.

74. The undersigned representative of JGBF certifies that such representative is fully

authorized to enter into this Consent Decree and to execute and to legally bind JGBF. JGBF

shall provide a copy of this Consent Decree to each of its officers and directors. The United

States and ADEM certify that signature of the Consent Decree by all of its undersigned
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representatives constitutes full authorization to enter into the terms and conditions of this

Consent Decree, to execute the Consent Decree on behalf of the United States and the State of

Alabama, and to legally bind the United States and ADEM.

75. This Consent Decree may be signed in counterparts, and its validity shall not be

challenged on that basis.

XXV. FINAL JUDGMENT

76. Upon approval and entry of this Consent Decree by the Court, and there being no just

reason for delay, this Consent Decree shall constitute a final judgment pursuant to FED. R. CIV. P.

54(b) and 58 as among the parties to this Consent Decree.

Dated and entered this day of    _, 2008.

UNITED STATES DISTRICT JUDGE
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FOR PLAINTIFF UNITED STATESOF AMERICA

Attorney
Environment and Natural Resources
Division

United States Department of Justice
P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044
(202) 514-4352

ALICE H. MARTIN
United States Attorney
Northern District of Alabama

CAROLYN STEVERSON
Assistant United States Attorney
Northern District of Alabama
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DATE:

Director ~ ~e~ional Counsel ,
Office of l~nv~nmental Accountability
United States Environmental
Protection Agency, Region 4

61 Forsyth Street, SW
Atlanta, GA 30303

VE RA~K~YL~2K~’-

Assistant Regional Counsel
United States Environmental
¯ Protection.Agency, Region 4
61 Forsyth Street, SW
Atlanta, GA 30303
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FOR PLAINTIFF ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

DATE:

Associate General Counsel
Alabama Department of Environmental Management¯
1400 Coliseum Boulevard
Montgomery, Alabama 36110-2059
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¯ ~ .,

FOR DEFENDANT JAMES GRAHAM BROWN FOUNDATION, INC.
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